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But the limits of this later case have been very closely drawn by subse- 
quent Kentucky cases. See Scott v. Laws, 185 Ky. 440, 215 S. W. 81. 

The great weight of modern authority is in direct conflict with these 
cases, and the leading case of Dunham v. Kirkpatrick, supra, has been 
expressedly criticized and repudiated by the courts of other States. See 
Murray v. Allard, 100 Tenn. 100, 43 S. W. 355, 39 L. R. A. 249, 66 Am. 
St. Rep. 740. Thus it is usually held that a reservation of "all mines, minerals, 
and metals" includes both petroleum and natural gas. Murray v. Allard, 
supra; Weaver v. Richards, 156 Mich. 320, 120 N. W. 818; Suit v. Hoch- 
stetter Oil Co^ 63 W. Va. 317, 61 S. E. 307. It is always a question of 
what was intended to be included. And considering the present com- 
mercial importance of both oil and gas, it seems sound both on principle 
and on authority that the presumption should be that oil and gas are 
to be included in the term mineral. 

Trade-Marks and Trade Names — Unfair Competition — Injunction. — 
The defendant manufactured and sold as a beverage a compound known 
as "Koke" which was commonly called "Dope". The plaintiff, who 
manufactured and sold a beverage under the trade name of "Coca-Cola", 
sought to have the defendant enjoined from using either the word 
"Koke" or "Dope". The bill alleged that the defendant's mixture was 
made and sold in imitation of the plaintiff's and that in certain localities 
the word "Dope" was used by the public to call for "Coca-Cola". Held, 
an injunction for restraint of the use of "Koke" will be granted, but as 
to "Dope" the injunction will not be granted. Coca-Cola Company v. 
Koke Company of America, 41 Sup. Ct. 113. 

The general principle that unfair competition in its essence consists 
of passing or attempting to pass the goods or business of one as the 
goods or business of another has been reaffirmed in recent cases. Auto 
Acetylene Light Co. v. Prest-O-Lite Co., 264 Fed. 810; Handel Co. v. Jef- 
ferson Glass Co., 265 Fed. 286; Tweedie v. Royal Co., 267 Fed. 224. The 
criterion is whether or not the alleged infringing trade-mark is calculated 
to deceive the ordinary purchaser, not the careful buyer. Handel Co. 
v. Jefferson Glass Co., supra; Ansehl v. Williams, 267 Fed. 9; Bregstone 
v. Greenburg, 182 N. Y. Supp. 340. 

It is not essential to the granting of an injunction for the plaintiff to 
show that some person has been actually deceived. Lucile v. Schrier, 181 
N. Y. Supp. 694. "A manifest liability to deception is sufficient." Fuller 
v. Huff, 104 Fed. 141, 43 C. C. A. 453, 51 L. R. A. 332; Reading Stove 
Works v. Howes Co., 201 Mass. 437, 87 N. E. 751, 21 L. R. A. (N. S.) 
979. Nor where damage is highly probable need the plaintiff wait until 
he has suffered actual injury, but may forestall loss by equitable means. 
Powell v. Valentine (Kan.), 189 Pac. 163. 

Where a wholesaler places in the hands of a retailer an article with 
which to deceive the public, he may be enjoined though he does not 
mislead or intend to mislead the retailer. Fox v. Glynn, 191 Mass. 344, 
78 N. E. 89, 114 Am. St. Rep. 619, 9 L. R. A. (N. S.) 1096 and note. 
However, the law of unfair competition does not protect against false- 
hoods told by tradesmen, but the article itself must cause deception to 
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bring the injury within the scope of its rules. California Fish Co. v. 
White Star Canning Co. (Cal. App.), 187 Pac. 981. 

To entitle the plaintiff owner of a trade-mark or trade name to re- 
cover profits from the defendant for his infringement, he must prove 
that the defendant made profits which are attributable in whole or in 
part to the improper use of the trade-mark or trade name. Amnion v. 
Narragansett Dairy Co., 262 Fed. 880. 

For discussion of other principles involved in the instant case, see 4 
Va. Law Rev. 75, 395, 418, and 7 Va. Law Rev. 361. For measure of 
damages in unfair competition, see 1 Va. Law Rev. 254. For improper 
use of names and emblems of fraternal orders, see 2 Va. Law Rev. 236. 
For concurrent jurisdiction of State and Federal courts of causes of ac- 
tion involving trade-mark rights, see 3 Va. Law Rev. 242. 

Trespass — Animals Ferae Naturae — Title When Trespasser Reduces 
to Possession. — The plaintiff owned both sides of a non-navigable stream 
in which grew mussels, shell fish capable of locomotion. The defend- 
ant entered upon the plaintiff's land, took from the bed of the stream 
300 tons of mussels, and converted the shells of these animals to his 
own use. The plaintiff brought an action of trover for conversion 
Held, defendant liable. Gratz v. McKee, 258 Fed. 335, reversed on re- 
hearing, — Fed. — . 

It is a well settled principle of the common law that animals ferae 
naturae in their natural state belong to the people of the State in their 
collective sovereign capacity. Geer v. Connecticut, 161 U. S. 519; State 
v. Peabody, 103 Me. 327, 69 Atl. 273. Hence, no private property exists 
in wild animals so long as they remain in a state of nature. James v. 
Wood, 82 Me. 173, 19 Atl. 160; 2 Bl. Com. 390. But, when they are 
killed or reclaimed they become property, absolutely when killed, but 
only qualifiedly when reclaimed, for, when restored to their wild and 
ferocious state, private property in them is extinguished. Blades v. 
Higgs, 11 H. L. Cas. 621, 3 Eng. Rul. Cas. 76; 2 Bl. Com. 419. 

The owner of land has the exclusive right by reason of his ownership 
of the soil to kill and take all animals ferae naturae found upon his land. 
State v. Mallory, 73 Ark. 236, 83 S. W. 955, «7 L, R. A. 773, 3 Ann. Cas. 
852; Rexroth v. Coon, 15 R. I. 35, 23 Atl. 37, 2 Am. St. Rep. 863; Beck- 
man v. Kreamer, 43 111. 447, 92 Am. Dec. 146. Still, this is not an un- 
qualified or absolute right and must always yield to the ownership of 
the State which is held for purposes of regulation and preservation for 
public use. People v. Bridges, 142 111. 30, 31 N. E. 115, 16 L. R. A. 684; 
State v. Weber, 205 Mo. 36, 102 S. W. 955, 102 Am. St. Rep. 715, 12 Ann. 
Cas. 38, 10 L. R. A. (N. S.) 1155. When statutes prescribe where pub- 
lic proprietorship in certain animals ferae naturae ends and the right of 
the individual to reduce them to possession begins, the individual will 
be fully protected by the law in the enjoyment of his rights in this spe- 
cies of property. Kellog v. King, 114 Cal. 378, 46 Pac. 166, 55 Am. St. 
Rep. 74. 

If a trespasser enters upon the land of another and reduces animals 
ferae naturae into possession, no title to the property is created 
in him, but it vests in the owner of the soil. Rexroth v. Coon, supra; 
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Blades v. Higgs, supra; 2 Bl. Com. 419. The wrongdoer has been held 
liable in trespass. Goff v. Kilts, 15 Wend. (N. Y.) 550; Beckman v. 
Kreamer, supra. And also in trover for conversion. Rigg v. Lonsdale, 
1 H. & N. 923. Where the remedy at law has been deemed inadequate, 
injunctions have been granted to prevent the killing and driving away of 
game. Lamprey v. Dam, 86 Minn. 317, 90 N. W. 578; Kellog v. King, 
supra; Realty Co. v. Johnson, 92 Minn. 363, 100 N. W. 94, «6 h. R. A. 433, 
104 Am. St. Rep. 677. 

The civil liability of the trespasser who kills animals ferae naturae 
upon the land of another does not appear to have come before the Vir- 
ginia court of last resort. 

United States — Interpleader by Government — Error in Sale of Naval 
Vessel. — Under the iprovisions of Section 5 of the Act of March 3, 1883, 
relating to the public .sale of vessels stricken from the Navy Register, 
the President gave discretion to the Secretary of the Navy to advertise 
and sell any such vessels at the price he might think proper. The Sec- 
retary accordingly advertised the ship Wadena for sale to the highest 
bidder, but by a mistake in his department the highest bid was diverted, 
and a bill of sale executed to the defendant, a lower bidder. Upon 
discovery of the error, |the highest bidder offered to pay the full amount 
of his bid and demanded the vessel; the government stopped delivery 
to the defendant and requested a return of the bill of sale, which was 
refused. The government then interpleaded the defendant and the high- 
est bidder. Held, it must be delivered to the highest bidder. U. S. v. 
Levinson, 267 Fed. 692. 

The purpose of an action of interpleader is to permit a party who 
holds a fund or property, or who owes a debt, to which two br more 
persons make claim, and it is uncertain to which claimant the fund or 
debt belongs, to commence an actioti against such claimants for the 
purpose of having it determined to which of them the fund, property, 
or debt owing belongs, so that it may be paid accordingly, and the 
holder of the fund, or the (debtor, as the case may be, relieved from the 
danger of a double liability for the same demand. Smith v. Mosier, 169 
Fed. 430; Crane v. McDonald, 118 N. Y. 648, 23 N". E. 991. 

A bill of interpleader, strictly so called, will not lie where the com- 
plainant claims any interest in the subject matter. 'He must be a mere 
stakeholder. Knickerbocker Trust (Co. v. City of Kalamazoo, 182 Fed. 865; 
Wheeler v. Armstrong, 164 Ala. 442, 51 So. 268. 

Ha6 the government such an interest in the instant case, because of 
the bill of sale given by it to the defendant? 

It is a well settled canon of the law of agency that the principal is 
liable for all acts committed by his agent within the scope of his em- 
ployment. Tozier v. Crafts, 123 Mass. 480; Bronson v. Chappell, 12 Wall. 
6S1. But not for acts done without the scope of his employment. West- 
ern Union Telegraph 'Co. v. Foster, 64 Tex. 220. All the officers of the 
government, from the highest to the lowest, are but agents with del- 
egated powers, and, if they act beyond the limits of such powers, their 
acts do not bind the principal, which is the government. United States 
v. Maxwell Land Grant Co., 21 Fed. 19. 

From what, then, are these delegated powers derived? Clearly from 



